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Patient Non-Compliance: Physician Responsibility 

Janet Y. Tsui, MD, Wallace L. M. Alward, MD January 24, 2010 
Chief Complaint: 50 year old man with penetrating globe injury OD 
History of Present Illness: A 50 year old Caucasian man sustained an injury to the right eye hours before presentation to the University of Iowa emergency department. He stated that he was sitting outside on his lawn while his son was mowing the grass. Suddenly, a hard object hit the patient’s right eye at high velocity, knocking him out of his chair. He felt immediate pain that was 10/10 in severity and experienced loss of vision. The patient was not wearing safety glasses. He was seen at a local emergency room and then transferred to the University of Iowa for definitive care.  
Past Ocular History: He denied previous trauma or ocular surgery. He had no prior refractive error and wore over-the-counter readers only. He had no history of contact lens use.  
Past Medical History: Hypertension, cancer, hernia repair. He was currently being worked up for diabetes. He had stepped on a nail last year and received a Tetanus booster at that time. 
Medications: Tylenol® (acetaminophen) as needed. 
Family History: Unknown. 
Social History: The patient was a retired truck-driver. He reported smoking 3-4 cigarettes a day, occasional alcohol use, and a history of cocaine abuse. He denied intravenous drug use and current illicit drug use. He had been a prisoner at a local correctional facility about 10 years ago. 
Ocular Exam:  

• Visual Acuity:  
o OD—Light perception with projection 
o OS—20/50 

• Extraocular motility: Full OU 
• Pupils:  

o Covered by hyphema OD 
o 5 » 4mm OS 
o No relative afferent papillary defect OD by reverse. 

• External and anterior segment examination OD: 10mm corneoscleral laceration at 9 o’clock associated with uveal prolapse, 60% fresh layering hyphema, no view to the lens.  OS:  Normal examination with no evidence of trauma 
• Confrontation visual fields (CVF): Generalized field loss OD, full OS 
• Undilated fundus exam: no view to posterior pole due to hyphema OD, normal OS 
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Figure 1. Photograph and CT scan. External photography shows uveal prolapse temporal to the limbus. In the CT images, there is no evidence of intraocular or intraorbital foreign body. There is no obvious retinal detachment or vitreous hemorrhage.  

 
Treatment course It was determined that the patient had a large corneoscleral laceration with uveal prolapse, necessitating repair and possible lensectomy. Orders were written for NPO status, elevation of the head, and a Fox shield to the right eye. Moxifloxacin 400mg IV was given and pain and nausea were controlled with intravenous morphine and ondansetron.  The exam findings, diagnosis and plan were communicated to the patient and he agreed to proceed with surgery. Informed consent was obtained and the patient was brought to the operating room.  Prior to the administration of any sedation, the patient suddenly decided that he did not want to have surgery on his injured eye.   During a long discussion, he was warned that he would likely lose his right eye and that he would be at risk for sympathetic ophthalmia if a surgery was not performed.  All members of the treatment team were noted to be compassionate and professional during the encounter.  He continued to insist on leaving without being treated.  Since he was rational and not sedated the treatment team had no option other than to release him from the operating room.  The patient then signed a statement reading: “I, [name of patient], refuse surgery on my right eye. I recognize that this could cause blindness and that antibodies from this eye could destroy my left eye.”  
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An attempt was made to schedule follow up for him, but he insisted that he did not want to return to the University. We asked if there was someone to whom we could forward his medical information should he decide to seek care locally. but he informed us that he had no plans to seek local care . Social services had been contacted while the patient was in the emergency room. They determined that he was concerned about his insurance status, but financing options had been offered to him. 
Discussion:  This clinical encounter uncovered several real and potential ethical issues: 1) determining decision making capacity, 2) balancing respect for a patient’s right to autonomy and refusal of treatment with the physician’s obligation to provide the best standard of care (beneficence), and 3) termination of the physician-patient relationship in the setting of non-compliance. 
Determining decision making capacity: Physicians are often called upon to assess a patient’s ability to make medical decisions, especially when the decision made by the patient conflicts with the physician’s recommendations. Decision-making capacity refers to a person’s psychological and legal ability to make a specific medical decision. Competence, on the other hand, refers to a person’s ability to make global health care decisions and is determined by a court of law [Lo 1990].  There are no specific legal criteria to determine decision-making capacity [Lo 1990].  However, it is generally accepted in the medical-legal community that a patient has decision-making capacity if he or she can: 

• Understand his or her medical condition, prognosis, nature of the recommended management, risks, benefits and alternatives of the recommendations, and the consequences of refusing care; 
• Use logical reasoning to make a decision; and  
• Make and communicate a choice regarding their medical care. The decision should also be consistent with his or her values and goals and not a result of delusions. For the physician who is not well acquainted with the patient, talking with family members or friends may be necessary. Several resources provide specific questions that one might ask to address the above criteria [Tunzi 2001]. In general, these open-ended questions are designed to have patients explain in their own words what they believe about their medical condition, how the recommended treatment will affect their condition, and why they have made a particular decision. One may have to address anticipated barriers to decision making, such as whether or not the patient trusts the doctor enough to give honest answers. Although it is not generally required, one should avoid asking close-ended questions to which a patient may answer “yes” or “no”, because of the risk of misunderstanding.   Psychiatric consultation may be helpful at times, but the attending physician or primary physician in charge of any particular patient encounter is ultimately responsible for determining decision-making capacity. Because the level of patient “understanding” in determining capacity is subject to interpretation, some have recommended using a sliding scale that balances the risk of treatment versus no treatment to help decide to what degree a patient should exhibit understanding [Lo 1990, Tunzi 2001]. For example, if the procedure for which one is obtaining consent is life-saving and has very little risk, but the patient refuses, the physician would want to ensure that the patient has a relatively sophisticated level of understanding. On the other hand, if one is trying to diagnose dry eye by performing a Schirmer’s test and the patient refuses, one might be satisfied with the patient having a very simple understanding of the procedure. If a person is determined to be a threat to him or herself or others, one may involuntarily commit a patient, but this does not give the physician 
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permission to administer treatment. If the patient does not have decision making capacity, seek advanced directives or surrogate decision making.  In this case, the physician had a long discussion with the patient and documented a summary of the discussion as well as the summary statement signed by the patient.  
Right to refusal of treatment: Western culture often regards patient autonomy as more important than a physician’s duty to act with beneficence [Lo 1990]. However, allowing the patient to refuse a physician’s recommendations places both the patient and physician at considerable risk. While the patient may suffer from vision-, health- or life-threatening conditions because of the inability to diagnose or treat the disease, the physician is also at risk because they can be sued for failure to diagnose, treat, monitor, follow-up or adequately explain the risks of treatment refusal [Menke 2008]. The situation also compromises the patient-health provider relationship in that misunderstanding of motives and strong emotions on both sides may result in mutual mistrust and/or disrespect, whether intentional or not. However, adult patients who are able to make medical decisions (see Determining Decision Making Capacity) have the right to refuse recommended care as long as they have enough information to make an informed decision. The burden of responsibility is on the physician to educate the patient and presume that the patient is ignorant until educated about their condition. If the patient’s noncompliance contributes later to a poor outcome, a jury in a court of law will assign a patient part of the blame [Menke 2008].  When the physician and patient have an established relationship, one may choose to deal with compliance by continuing to follow the patient (meanwhile educating and mobilizing all members of the staff to be more careful about providing information to patients), or by terminating the therapeutic relationship.  The Ophthalmic Mutual Insurance Company (OMIC) provides two useful approaches for dealing with noncompliance.   
ICEDD (Identify, Clarify, Educate, Decide, Document) 

• Identify the non-compliance. Know what test or treatment was recommended and verify and document that the patient obtained notice of the recommendation. In a non-judgmental manner, ask the patient what they understand about the recommendation and whether they are following it  
• Clarify the reason for non-compliance. These reasons may include but are not limited to financial difficulties, social problems, fear, confusion, or side effects.  
• Educate the patient about his or her medical condition and the risks and benefits of non-compliance dealing specifically with the identified reasons for non-compliance. This may involve social services who can help access resources such as financial assistance, transportation, or counseling. Verify patient understanding by asking the patient to explain in his or her own words what was communicated to them. 
• Decide how to proceed with patient care. If the patient still decides to refuse the plan, there are several options the physician may take:  

o Open door policy: The physician is allowing the possibility of continued treatment and dialogue. To protect oneself in this situation, perform a careful history and exam at each visit and note any disease progression, follow the ICEDD process at every visit and document what was discussed.  
o Termination of patient-physician relationship: this option is exercised when the ophthalmologist feels that the patient cannot be persuaded to accept treatment, feels uncomfortable with patient safety and the liability risks of treatment refusal, or feels 
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that the patient is disruptive, hostile or violent. Be sure to give sufficient notice in advance so that the patient can obtain other care and get written consent for transfer of records.  
• Document. Consider asking the patient to sign and informed refusal document. [“Refusal for Surgery” sample letter at OMIC site: http://www.omic.com/resources/risk_man/forms/patient/Refusalforsurgery.rtf] 

SIRAD (Schedule, Identify, Review, Act, Document) is a method for organizing and documenting scheduled visits, cancellations, and no shows. This approach is outlined in further detail at http://www.omic.com/resources/risk_man/recommend.cfm#noncompliance.  
Where does my responsibility end? There is no clear cut answer to how much follow up is enough. It depends on the severity of the condition. For this patient, we attempted to make a follow up appointment and sent a certified letter to the patient’s house. When he did not return for a follow up appointment, another phone call was made and another letter was sent. In general, the safest approach is to follow up on all missed appointments and schedule as many appointments as reasonably necessary to provide adequate care or to arrange for care elsewhere. Risk management often provides helpful advice and was also consulted in this situation.  Occasionally, a patient may be referred by another physician and never shows up to the appointment. In this situation, OMIC recommends notifying the referring physician that the patient did not show up for or cancelled the appointment. Clarify that the referring doctor will follow up with the patient. Send a fax to the referring physician confirming that he or she was notified of the no-show that the referring physician agreed to follow up with the patient. If the referring physician cannot be reached or the referring physician does not agree to follow up with the patient, send the patient a missed appointment or noncompliant letter [Menke 2008].  Document all calls with patients and other providers. Keep copies of letters sent to patients and other providers in the medical record.   
Terminating the physician-patient relationship. Although it may seem as though the little interaction between the physician and the patient in this case would be insufficient to establish a physician-patient relationship, legal precedence shows that even a phone conversation may be enough to do so. In O’Neill v. Montefiore Hospital, the court ruled that a physician who attempts to diagnose a patient’s condition over the phone enters into a physician-patient relationship [Lo 1990, O'Neill V Montefiore Hospital, 202 NYS2d 436 (1960)].  Once a relationship between an ophthalmologist and patient has been established, the physician is obligated to treat the patient until the physician’s services are no longer needed, the patient dismisses the physician, or the patient and physician mutually agree to terminate the relationship. Occasionally, the physician may decide to unilaterally terminate the relationship. However, he or she must provide reasonable notice supported by documentation and sufficient time for the patient to secure other care if desired, or the termination may be viewed as patient abandonment. In this case, the patient effectively dismissed the physician’s services, but it is conceivable that the patient could argue in the future that, while he refused the treatment, he actually wanted to continue the therapeutic relationship. To prevent any later misunderstanding, the ophthalmologist should send a letter to the patient confirming the termination of the relationship and, if possible, provide all pertinent medical information to the patient’s subsequent physician. The letter should include as appropriate a statement advising the patient that he or she needs further care [sample 
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letter available at OMIC site, http://bit.ly/5J3IYt]. As long as the physician can demonstrate in the medical record that the patient had a clear record of refusing care or failure to keep or reschedule appointments, the patient generally cannot claim abandonment [Stromberg 1992]. In this situation, we offered to communicate with any future physician with whom he desired to establish care, but the patient declined.  In summary, interacting with non-compliant patients is a challenging situation that most physicians will face during their careers. Taking time to understand why a patient is making a particular decision and addressing their particular misconceptions or fears often helps to resolve the issue. However, occasionally, despite the most conscientious efforts, the patient may still choose to refuse recommended treatment. In our culture, we tend to allow the patient’s choice to prevail. If there is an irresolvable disagreement between the patient and physician in how to proceed with management, the physician should carefully document all discussions and efforts to provide the best care reasonably possible.   
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